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Tobacco-Settlement — Antitrust



What is an antltrust'exemption’

ﬁgf, 20:02 @202 514 9078

!
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Antitrust law generally seeks to preserve competltlon 1n ‘the5‘

- marketplace by preventlng unreasonable ‘restraints on trade, prlcef;
. . discrimination, price fixing, and mcnopolles In partlculary-_
" -antitrust laws prohibit collusion among flrme to raise priges or .
..engage in other antl—competltrve conduct. ' An antitrust exemptlon“4
;allowe competltors to collude under spec1fied c1rcumstances

_Why do the tobacco companxes claim that they need an antitrust”‘

exemption?

:
!.

. - Suppeorters - of the tobacco companlee clalm that comprehen51veﬁ-
" tobacco legislation | should ¢ontain an antltrust exemption because,
" they believe, the' companies. cannot comply Wlth the - leglslatlon s

provigions - to . reduce youth smoking. ! {including. marketlngf:

‘1restrlctions and.prlce increases) without ‘such an. ‘exemption: and
that the companies! .need an exemption in' order to ensure that%
retallers and- dlstrlbutors comply w1th the 1aw o i

TDo the tobacco companiea need an antitrust exemption’

 "No. There is no reason that the tobacco companles need to pollude}~
w.in order to c0mply.”ith the law. The. tobacco, ‘companies do; not:néed

il

to collude to

?Nor is an antltrust exenption needed 1n,order for the Fobacco:
' companies to ensure that. their distributorns and retailers:

do’ not.
sell tobacco producte to minors or’ otherwise; violate the nbw law;:.

‘Compliance among: ﬂ;etributors and retallers with any legal' -
requirement that :  they make tcbacco products less accessible:to: . .
'minors or that theéy! comply with other restrictions can be enfcrcea'
‘directly by federdl, state, and local governments. Moreover,;

. comprehensive. leglslatlon .8hould contain sufficient 1ncent1ves for -
‘tobacco companiémi tio ingtill compliance in.thelr dlstrlbueors :and’
‘retailers, without ithe need for 1nsulat1ng group boycott actLV1ty‘

from antitrust. scrutlny Y L

- What will happen if tobacco companies get en undeeerved ant;trust
'exemption? L E. . N e o l__

' .An antitrust exempt;on wzll not advance the purposes nof thel

- simply line the. tobacco ccmpanles'_coffereh

‘legislation. " " ‘Morédover, jas ‘the FTC has. concluded, if tobadco

companies get an, antltrust exemption, them may be -able toluse ‘the

. legislation to coliude and thereby 1ncrease their prcfltablllty
.significantly.. Thoee increased profits would. not. go to the public.

health or to advance other important ‘public purpoees, they would
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coonply with the marketlng “and advextlslngf<“”

' restrlctlons, the prev151ene related to yeuth access, the payment
‘provisions, or any of the Bill’s other PIOVlSlODS The legislation
_creates straightforward obligations on the tobacco 1nduetry and;
each company can comply indlvidually i
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Comprechensive Tobacco Legislation /ﬂUS @G\*R\Tg
Should Not Have ag{Antitrust Exemption §\‘\«°\)\b
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Tobacco companies advocate ayf antitrust exemption for the industry as part of any ~ £¥-<
comprehensive tobacco legislation. Such exemptions are not necessary to achieve the goals of 2
the legislation and may have anticompetitive effects that serve only to enrich the tobacco (JNﬁS
industry at the expense of confirmed smokers. @ e
. \s \SS
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What is an antitrust exemption? N M*DD'S Js
B e 80

Antitrust law generally seeks to preserve competition in the marketplace by preventing ~{Ov< > e
unreasonable restraints on trade, price discrimination, price fixing, and monopolies. In E o

i . g ) ) . . . S
particular, antitrust laws prohibit collusion among firms to raise prices or engage in other anti- x It N"Q'é

competitive conduct. An antitrust exemption allows competitors to collude under specified r?go?“g ,“UQ
circumstances. \’ygﬁ;b QS
sSSP
we

Why do the tobacco companies claim that they need an antitrust exemption?

Tobacco companies claim that comprehensive tobacco legislation should contain an
antitrust exemption because, they believe, they cannot comply with the legislation’s provisions to
reduce youth smoking (including marketing restrictions and price increases) without such an
exemption and that the companies need an exemption in order to ensure that retailers and
distributors comply with the law.

: bl

Do the tobacco companies need a,( antitrust exemption?

Is an antitrust exemption necessary for tobacco companijes-to be able to enter the protocol?
Proponents argue that the antitrust exe: on is necessary to permit the tobacco
companies to enter a protocol. However, antitrust laws do not prevent the tobacco companies
from entering into a protocol with the federal government individually. Moreover, the tobacco
companies are permitted, under weH-established antitrust principles, to petition the government



collectively in order to clarify or modify the protocol. A statutory antitrust exemption is not
necessary for such collective action.

What will happen if tobacco companies get aw'n[o&md antitrust exemption?
blaJet

antitrust exemption will not advance the purposes of the legislation. Moreover, as the
FTC has concluded, if tobacco companies get ap'antitrust exemption, they may be able to use the
legislation to collude and thereby increase their profitability significantly. Those increased
profits would not gg¥to the public health or to advance other important public purposes;tios=

___________________________
s
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Conclusion
The antitrust laws are the chief legal protector hich the
American economy is based. Even the most c St exemptions
often result in unintended anticompetiti exemptions should

underlying the antitrust laws
incompatible policy obj
be advanced by o
price increase

compellingly outweighed by atlearly paramount and

ive. There is no important pgh€y objective in this case that could not
means -- namely, through direct enforcement of the marketing restrictions,
uirements, and other provision$ of a comprehensive tobacco bill.
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Anited States Bepartment of Justice

Antitrust Division

Fax Number; 514-0306
Voice Number: 514-2512

The information contained in this facsimile is govemment privileged and conlidential information intended only for the use of the
addressee(s) listed on this coversheet. If the reader of this message is not the intended recipient(s), you are heteby notified that any
disscmination, disttibution or copying of the telecopy is strictly prohibited, If you have received this facsimile in crror, please
immediately notify the sender al the 1¢clephone number listed on this coversheet and the original facsimile must be returned via the
United States Postal Service to the address abave. Thank you.

FAX COVER SHEET
DATE: May 11, 1998
TO: Elena Kagan
of:
Fax Number: 456-2878
FROM: Doug Melamed/Bob Potter

Pages Sent (including this sheet): 4

Remarks: Enclosed are two versions of possible antitrust language. We would prefer the short,

onc-page version. However, if there is insistance regarding some type of filing with
the AG for certain conduct, we could accept version 2 - which significantly does not
key an antitrust excmption off approval by thc AG of the conduct. That remains

unacceptable to us,
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SEC. . ANTITRUST EXEMPTION FOR REFUSAL TO DEAL WITH
DISTRIBUTORS AND RETAILERS WHO SELL TOBACCO PRODUCTS TO
UNDERAGE PERSONS.

(a) EXEMPTION. -- Subject to subsection (b), the antitrust laws shall not
apply to conduct by a tobacco manufacturer that consists of —

(1) cstablishing with other tobacco manufacturers an entity, not
affiliated with any tobacco manufacturer, for the sole purpose of
compiling a list of distributors or retailers of tobacco products who sell
tobacco products to underage persons in violation of this Act;

(2) providing such entity with information regarding any
distributor or retailer of tobacco products who the manufacturer
becomes aware is selling tobacco products to underage pefsons in
violation of this Act;

(3) obtaining from time to time the list compiled by such entity;
or

(4) refusing to fumish tobacco products to a distributor or
retailer on such list solely because of such distributor’s or retailer’s
sales of tobacco products to underage persons.

. (b) DISCLOSURE AND PUBLICATION. -- Subsection (a) shall apply with
respect to an entity described in subsection (a)(1) only if such entity retains the
documents relating to its establishment or operation and makes such documents
available for examnation -~

(1) upon request by --
(A) the Attorney General; or
(B) the attorney general of a State.

(c) DEFINITION OF ANTITRUST LAWS. -- For purposes of subsection
(a), the term “antitrust laws™ has the meaning given it in subsection (a) of the first
section of the Clayton Act, except that the term includes section 5 of the Federal
Trade Commission Act to the extent that such section 5 applies to unfair methods of
competition,
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Subtitle E Antitrust Provisions
SEC. 1161 REVIEW OF CONDUCT

A participating tobacco product manufacturer or manufacturers may request that the
Attorney General of the United States review, pursuant to any procedures
established by the Attorney General, a plan to comply with the requirements of this
Act regarding reduction of use of tobacco products by underage persons. Upon
receipt of such a request, if the Attorney General determines that the plan will not
unduly restrain competition, the Attorney General may advise the parties seeking
review that the Attorney General does not intend to challenge the proposed conduct.

SEC. 1162 LIMITED ANTITRUST EXEMPTION FOR REFUSAL TO DEAL
. WITH DISTRIBUTORS AND RETAILERS WHO SELL TOBACCO
PRODUCTS TO UNDERAGE PERSONS.

(a) EXEMPTION. -- Subject to subsection (b), the antitrust laws shall not
apply to conduct by a tobacco manufacturer that consists of —

(1) establishing with other tobacco manufacturers an entity, not
affiliated with any tobacco manufacturer, for the sole purpose of
compiling a list of distributors or retailers of tobacco products who sell
tobacco products to underage persons in violation of this Act;

(2) providing such entity with information regarding any
distributor or retailer of tobacco products who the manufacturer
becomes aware 1s selling tobacco products to underage persons in
violation of this Act;

(3) obtaining from time to time the list compiled by such entity;
or '

(4) refusing to furnish tobacce products to a distributor or
retailer on such list solely because of such distributor’s or retailer’s
sales of tobacco products 10 underage persons.

(b) DISCLOSURE AND PUBLICATION. -- Subsection (a) shall apply with
respect to an entity described in subsection (a)(1) only if such entity retains the
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documents relating to its establishment or operation and makes such documents
available for examination --

(1) upon request by --

(A) the Attorney General; or

(B) the attorney general of a State.
SEC. 1163 SAVINGS CLAUSE
Except as provided in Section 1162, nothing in this Act shall be construed to
modify, impair, or supersede the applicability of any of the antitrust Jaws.
SEC 1164 DEFINITION OF ANTITRUST LAWS
For purposes of Subtitle E, the term “antitrust laws™ has the meaning given it in
subsection (a) of the first section of the Clayton Act, except that the termn includes

scction 5 of the Federal Trade Commission Act to the extent that such section 5
applies to unfair methods of competition.

TOTAL P.B4
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auh busl”
U.8. Department of Justice

Oflice uf Leglslative Affairs

Offios of (e AMIRAN ATOMOY Goosrsl ' Wushingzon, D.C. 20330

March 3, 1998

The Honorable Michael DeWine
Chairman, Subcommittee on Antitrust,
Pusiness Righta, and Competition
Committee on the Judiclary

United States Senate

Washington, DC 20510

Dear Mr. Chairman;:

In response to your &nd Senatcr Kohl’s request, this letter
contains the Departmsnt of Justice's evaluation of the proposal
to create an antitrust exemption for tobaceo product
manufacturers as part of tobacco legimlation currently under
consideration. Although our evaluation is necessarily
praliminary and is subject to revision as c¢onsideration of
tobacco legislation progresses, the genexal princliples expressed
herein are likely to be appliceble to any tobacco legislative
proposal that includes an antitrust exemption. An identical
reply letter has bean prepared and sent to Senator Kchl,

The American economy 1s based on free-market principles. 1In
essence, businepses genarally sre free to choose the products and
servicas thay will offer and thea prices they will charge, At the
same time, individuals are free to chouse the products and
gervices they will purchase, taking into account the prices
charged for such goods and services. cCoppetition among
businesses, each attempting to be successful in selling its
products, leads to the best quality products, the 1owest prices
and the highest level of innovation.

The antitrust lawse ars designed to prevent this freedom of
choice from being undermined through anticompetitive means.

Thowe laws ensure that businessas wlll not stifle competition to
the detriment of consumers.

The importance of antitrust to our economy has bheen

recoyadsed numesrous Llmes by Lhe Suprems Court. The Court has
stated that price agreements are illegal under the antitrust laws

STANL RO ~e- roga/vio 868B¢ TTQ ZOT IV4 pELT AL €6/€0/C0
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The Hounorable Mlchael DaWine
United Stataes Sanate
rage 2

bacause they are a threat to “the central nervous system of the
aconomy, " United States V. Socony-Vacuum 0il Ce., 31C U.S. 150,
226 n.59 , &n a e antitrust laws represent

" fundamental national economic poliey." Carxnation Co. v. Pacific
Westbound Conference, 383 U,S. 213, 218 [1966)., 7The words of the
Court that perhaps best express the true importance of the
antitrust laws are the following: "Antitrust laws in genersl, and
the Sherman Act in particular, are the Magna Carta of free
enterprise. Thay are as important te the presexvation of
ecgonomic frocdom and our free anterprise aystem as the Bill of
Rights is to the presarvation of our fundamental personal
freedoms.” United States v, Topco Assoclates, Inc., 40% V.S,

596, 610 (1972).

Because of the importance of the antitrust laws to the
nation’s economic policy, exceptions to the antitrust laws should
be made very sparingly. Antitrust exemptions should be enacted
only in rare instances in which the fundamental free market
values underlying the antitrust laws are onftwaighad by a
paramount policy objective. We realize that the basic goals of
tha antitrust lawe and the critical affort to reduce youth
smoking through significant price increases in tobacco products.
sre somewhat in tcnoion., Yet effortas to reduce smoking through
modifications in the antitrust lsws must make certain that such
modifications are carefully aud parrowly crafted to avolad
unintended adverse conseguences.

We believae that some ¢of the proposed antitrust exemptions
likely will have just such unintended consequences. As we
understand it, the principa) antitrust exemptions for tobacan
product manufacturers that have been mentioned as peossibilities
includa: an exemption for price-fixing, an axemption for
dealings with distributors and retallers, and an exemption for
coordinated advertising. Such antitrust oxcmptiona might be
appropriate if it counld be demonstrated that, without such
cxcmptions, enforcement of the antitzrumst laws would prevent
conduct that is necessary to further the objective of reducing
the lacidence of tobacCo wse among miners.

In the Department’s view, an antitrust exemption is not
needed to enable tobacce producet menufacturers to ralse the price
of tobacco products in order to decrease demand for them among
miners, or to finance any government education or health programs
designed to curtail tobacco use and alleviate its adverse health
effactA. These objectives can be advanced to the same cxtcnt by
means that do not permit the tobacco companies to engage in

coo B SANIC RO «e+ reasviao 686C YIS TOZT Y¥4 ¢giiY 3NL 86/C0SL0
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The Honvrable Mlchael DeWlne

United 8S8tates Senate
Faga 3

conduct that, but for an exXemptiocn, would violate the antitrust
laws. For example, imposing an assessment against tobacco
companies, as some have proposed, would have effects on both
price and demand. Once the amount to be assessed against the
tobacco companies were set, the tobacco companies would pass the
costs of the assessment through the marketing chain teo their
consumers, Unlike an antitruat exemption for price-fixing, which
could have the perverse effect of increasing the profite of the
tobacco companies at the expense of consumers who are addicted to
tobacco, such an asscosmont would achieve the desired price
increase for tobacco products without further enriching the
teobacco companlies as a4 result,

The Department alsc balieves that an antitrust exemption is
not needed so that tobacco product manufacturers might act
collectively to guard against the possibility of distributoers and
retailers undermining efforts to limit the extent to which minors
are exposed to tobacco products. Adequate compliance among
distributors and retailers with any legal requiramant that they
make tobacco products less accessible to minors can be enforced
directly by fedaral, state, and local govarnments. MNoreover, if
legislation provides sufficient incentives for individual tobacco
product manufacturcrs to asolot in efforts to reduce sales of
their tobacco producte to minors, manufacturers can be expected
to take steps on thel:s own Lo ensure cooperstion by thelr
distributoxs and retallers. There should be no need for the type
of cocrdinated condu¢t among manufacturers that might violate the
antitrust laws,

The third proposed antitrust exemption is for tobacco
product manufacturers to engage in cooxdinated advertising and
marketing. The Dapartment would want to examine the desirabhility
of such an exemption closely in the context of the overall
legislation. Such an exemption might not be necessary if other
provisions in court orders or legislation were sufficlent to
ensure that advertising and marvketinyg proytdms weoe sultably
rastricted. If such measures are not fully available, however, a
limited antitrust exemption might appropriately assist in efforts
to reduce tobacco use by minors. Any such exemption would need
to be drafted narrowly and carefully sc¢ as to minimize the xisk
that it could be used to ¢loak anticompetitive collaboration by
tobacco manufacturers beyond that necessary to achieve that
overriding goal.

yoop SHAOr gRo «++ rogq/vio 888C TTG 202 YVJ Ca:.LT AL R6/£0/C0
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The Honorable Mlchael DeWine
United States Sanate
Fage 4

Soma have attempted to answer the ¢oncerns regarding the
creation of antitrust exemptions by suggesting that lagislation
ghould provide that exempticns for particular conduect will bhe
conditioned on ad hec Justice Department approval. We strongly
urge vou not tn pnrsie such an approach, which would take thg
Department outside its traditional law enforcement role and turn
it into a regulatory body. Thot would require the creation of an
entirely new requlatory apparatus within the Antitrust Division
and raise & host of guestivns regurding such important
considerations as procedural dua process, and it could
significantly increase the Aantitrust Division’s need for

resources and risk distracting it from its law enforcement
mission.

We realize that antitrust 1s just one of many important
policy factorsz Congress must econsider in davaloping effective
legislation te deal with the health problems associated with
tobarcn use. If, notwithgtanding our concerne, you schould decide
to move forward with consideration of antitrust exemptions, the
Department would be plenoed to work with vou in crafting tliem s
naxrowly and precisely as possible to achieve their purpose
without ecreating unnecessasy anllcompetitive affects.

The Office of Management and Budget advises that from the
standpoint of the Adminietration’s progrem there is no cobijection
to the submission of this report.

Thank you for your interest in the Department’s views and
for your support of federal antitrugt enforcement.

Sinecrely,

oo Ryl

Ann M. Harkins
Deputy Assistant Attorney General

STUNL GWQ «e+ rogsvio 666C YIS 07 XV3 99:LT HAL ®8/C0/€0
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EXECUTIVE OFFICE OF THE PRESIDENT ok W T

OFFICE OF MANAGEMENT AND BUDGET
WASHRINGTON, D.C. 20502
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LEGISLATIVE REFERENCE DIVISION
ECONOMICS , SCIENCE , AND GENERAL GOVERNMENT BRANCH

TO: -
haren  Lolison - DoT
Elena Hagon - DR
FROM: INGRID SCHROEDER DATE: Q3 [JS* [a&

phone: {202) 395-3883
FAX: {202) 395-3109

NUMBER OF PAGES {including this cover sheet): §Q

COMMENTS:

s _
eotsS o Towacs antihust 1o ther

Please call (202) 385-3454 10 report any difficulties with transmission of this fax.
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OFFICL OT THE SECRRTARY
DEPARTMENT OF HEALTH & HIIMAN SRRVICES

P, 2/86

Onticsy of the Genoral Coutwel
LeglsTurion Dhvision

February 25, 199% Washington, DC 20201
NOTE TO:  INGRID M. SCHROEDFR (OMB)

Re:  Department of Justicc Report on Attomneys General and Tobacco Industry Report
on Tobacco Settlement Plan - Antitrust Exemption for Tobacco Produci
Manufacturers - Draft Leiter (LRM ID: IMS247)

HHS hus the following comments so fur on the draft letter. We cannot give final HHS clcarance
at thig time as we have not heard from all reviewers.

A mark-up of the ctter is artached and the revisions are explained below.

The letter in several placcs rcfors to a tobacco settlement, The reference to a "selilement” ix
inageurate and should be deletod throughout the lotter. Unless this change is madc, HHE will
not clear the letter. :

There is a conflict betwesn two stptements on page two. The third sentence of parapraph oance
asserls that there is a tension between the basic goals of antitrust law and cfforts to reduce youth
smuking through significant price increases. Then, the flrst sentence of paragraph three states
that the Departinent of Justice's view is that an antitrust exemption is not nceded to cnable
tobacco manufacturers to raise tobacco product prices sufficicntly to decrease demand by minors
for tobaoco produsts, implying that the price increases would not be so significant as to require
an antitrust exemption.

On page two, paragraph two, first linc, the word "thc" should be “that" and the word "propuose”
should be "proposed”.

On page three, paragraph two, first line, the words "need and” should b inscried before
"desirgbility”.

In the same paragraph two on page three, options for antitrust cxemptions should not be
suppested. ‘Lhus, the sentence beginning "1t such provisions " and all that follows in that
paragraph should be deleted. Similerly, on page four. paragraph one, all langunge other than

boilcrplate language should he deleted from the paragraph so that antitrust exemption altematives
are not suggested,

Jane K. ‘Taylor
202-690-7773

Attachment
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The Honorable Micheel Dewine
Chalyoarn, Subcormittas on Anticrust,
Business Rights, and Competition
Comaitkpe on the Judiciary

Undted Statey Seamate

. Washdngton. DE 20510
Daar Mp. Chalrman:
In reaponse to yous and fenstor Kohl’s roqueat, thie lettsr

voutulne the Dupacrtuect of Justice's ewalustion of ethe mropasal
to creute an antiuruet swespbicon Lus tabacco product

menufanturers as port of the tubacco getEldment-leginlation L

currently under consicaratlon. Altheugh oux evaluation L9
nlcllnnrilioprﬂliminl:y and 1t pubpjecr 1o Fevisioc os

considazat

progresses. the general prinaiples expymsced Nerein are likely to
be applicable ko any tobaceo-seBtlanant legislative propogal that
inciudas an ancltyust exemption. An identical reply lettexr hag
boeen prepared and sant cé Senater Xohl.

The Anmerican sconom L¢ besed on free-markst principles. In
cissnoe, businesses gepernlly eye free to cboose the products and
sozvices they will offer and the prices thay will chaxge, At the
gsme time, individualy axc fzoe co choosw the products and
saxrvices they will purchamse, taking inte account the prices
chayrgad for such goods and sexvices. Competitior among
Businessez. eash attempting to be successful in melling ifte

products, lasds to the beat quality produots, the lowast prices
and the hichest levwl of innovagion.

The antitrust laws ara deaigunedl to prevant rthis fraesdom of
chelce fron baing undermined through anticampatitive naans,
Those laws wneyre that businessws will not stifle compatition to
the detrimant ¢f consurare.

The inportance of antitrust to our economy has bean
negognized HumMerous times by the Suprwwe Court. The Courtc has
statad that price sgresmants Are illegal urzder the antitrust laws
becauss thsy are a thresdt o "the Central JLervous svitan ol LR

9 /¢ #:DDSI/QET/ER0 FNOILLYTS1031/300/5HHa: WV0Z:01: €8-53-2
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qeonomy, * United St v. Sscony-Vaouym ©41 Cu., 310 U.8. 150,
226 n.59 | . the antitrust laws represan:
‘fundanental nationsl edenomic pollicy.* Carpasion Co. v. Pacific
Woatho enfexence, 383 N.0. 213. 218 I ). » wWo o «
Sourt tﬁ%‘ porgi%- Dust apress the tris irpertance of the
suritruat Laws azo tho fellawing: “Axuitrust luws in general, and
the Sherman Act in particular, sre the Magns Certa of free
SNCIPriiv. They ore as irnpoyvtant ra the preservation of

cconemic fraadom and our fres entexprise systen as the Bil) of
Rights ia to the prasarvetisca of sur fundamentnl persuvnal

¢ruadonn. " "ﬁ?s'd States v. Topco Asspciaten, Inc., 455 U.g,
556, €10 (19 .

. Becausae pf the importance of the sntltiust lawa to tha
aatien's econemic policy, exceptions te the antitrust laws should
De made VEry Bparingly.: Astiunuet sxanptionz should he enscted
orly in excocdingly rare inctances jin Wiich the fundamental frae
market valuss undariying the astitrust laws are compellingly
cutweighed by & clearly pazumount policy ebjeotive. {e zrealice
thot the bagic goals of the antitrust laws and the critiesl

P, 4/8
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etfart te reduce youth smoking through signiflcant price Q‘“\

{ncreases in tohacco products ayrs somewhat in tensionr, | Yet
efforts to raducs anoking thriough nodlificevions in ¢u¥ ancitrue:
laws must make cercald that such nodifications are carefully and
narrew'y crafted to avelid unintended séverse Sonsequences.

We baliave pome of tho ptopoad}l\nntir.zuct axpmptions .7

1ikaly will have just such tnintendad conseguences. Az ve
undexstand {¢, the prineipal entitrust exeaptions for tebasce
product mamufacturmr conduct that have bees menticned as
posdibilitiey axe an examprion for pricu-fixdng, an exemption fo»
dealings with dlatzibutors and retailers, and wn exemption for
resrriceing advertising. Buch antitiust ewuaptions might bLe
approprinte 1f it could De dencnetratsd that, without such
exemptions, enforcemeit of the antitrust lews woulda prevent
condyct thet is nsgessary to furthar the obiective of redusiag
tha incidevice of tobacso upe wmony minors.

‘En. the tmant ‘s view. an antitiuet wiemption is not
needed to enable tobacco produnt manufacturers to raive the price
of zobacoo products in order te decrapme demand for tham mmang
minors oF to finance any government edicstion or health programs
dasigmad to curtall cobacoo use ond milevisty ice advewse hsalth
effects.| Thess obiectives can be schioved without parmicting the
_tobacco conpanies to engage iR eondust that, but foar an
exenption, would vimlate the antitrust laws -« by impasing an
sidapdueat against Lobacco companies, as some have propoaed.

Once tha government program needs arée ditmrmined and thae smeunt
T Do Atdassed sgeinse rthe tobacco companies iz get, the Topacas
companies will pass the costs of the agsesswent through the

9 /b #199SI/QUT/ONO “NOLLYTIS I1DI1/2D0/SHUHA! WY0Z:01¢ 98-92-C

Emmen

ol

!

TAY UINIS



~FEB-25-1998 10:59 TO:ELENA KAGAN FROM: SCHROEDER, L. P, 5/6
Ly, Wi- dde e beiry - HHS PRUMIQATVER, O BB/
PED. 23 98 (MON) 11438 TEL: 3028145082 P, 004

marketing chain to their Consumars., Any further incresse in
prices desired in order o redudd tobaooo uce could be achieved
directly by increoasipg fedsral and statu excise taxes on tobaceo
products. Unlike an antitrust exenpticon for price fixing, whian
could have the perverae effect of incressing ths profita of the
tobaeoe companien at tho cpense of consumars whe are addicted ro
tohacco, these nsasures would achieve the desired price incxemss

for tobmsco products withouf furtbe: snrichlayg che robacco
coppanies ae n result.

The Dpartment alyo belisves that an antitruyt exemption iz
not. neaded in order to snable tebacco product mupufacturess te
engura that theit diatrihtors and retailers do rot undermine the
ebiuctive of reducing usa of tobadoo produsts tnong minorg.
Adegquste compliance among distributors and ratallars with any
legal requirement that they make tobacyo products less soceasibile
to minoxrs can ke wnforced directly by federsl, stats, and local
governmcates . Xoreaver, if the laglalation provides sufficient
inoentiver for tobaccs product panufacturdrs to endure that salcs
of thalr tebacce pruducts to-minaxs declina satisfactorily,
mapufactursxs can be expected to take steps on thelr own to
eLsure cooperaticn by their distributors and retallerz. There
srould he no naed fox tha type of cooydinnted conduot srung
manufacturers that might viclate the antitrust laws.

sl rand e

The Departaant ie akeptieal ahout thedesirability cof an (Ve
antitrust eaxemption to permit tobacco pm&t manufacturera to
acordinste theix sdvertiping and mariating in ordey tn dizsot
them awsy fron mizors. Euch an aamption would aat be necessary
if other provisions inoluded in eourt orders ee part of the
sactlemanr oy alsevharo in the legisiacion were sufficiene ro
ausure that advertising and marketing would not. be directed at
mi —..dIf such provisions vere mat svailsble, and {2 ———

n _of advertising and marketzing dy :W
mmfsehuum-Wumu es:iding
) nora,

woal of redwoiny tobacco u mited aneit=uset

sxemption night e apprepriste. uell_exerption snould bea
dvafted nayryowly and ca §° as to minlEiza.the rigk that it

could bg used to Enticompaticive collaboration” by-tobaoce
mamaPasbur ond that necsssary to achieve that overrididmg .

Scme have attenpted ko anewer the concerns regarding the
crestion of antitrIust M\Rtinm by suggesting that legislation
should provide that cxexptians for particuler conduct will e
condirioned on ad hoc Justice Depurtment approval. We strongly
urge you not to pursue auch ey approach. which would taye the
Dapartaant cutgide its craditional lww enfordemsnt rale and turn
4t ince a regulacory body. 1hat would requizrs the creation of »
antiraly heaw requlatory apparatus within the Ancierust bDivision

9 /8 #!DDSI/QYV/ IO ~NO{LYTIS1931/0D0/SHHG: HVIZ: 01 86-83-0 ‘A9 INIS
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and ralce a host of questione gegarding such inportant
aonaideratiocy af Procedursl due vrocess, and it could
significently increase the Antitrust Olvision's need fox
resouyees and xipw diptracting v froem fte lav anfarcawment
mission,
o

I reslize that antitrugy is Just ona of many lmportant
policy faotors Congress must copsider in developing affeczive
leagislatien to deal with the health problems azsocliated with
uobgcco use, If, notwithetanding cur congerns, you sheuld decide
to move forward with ¢onsideretion of antitrust exerptione, the
Departmant would he pleased ta work with you in crafting rhen as=
narrowly and precisely s poesihle to achieve their purposa
without ogeating unnecassanry snticompatitiva effscts.

%,

Lot

(0B paxagruob] e
o A
Thank you for your intarest in the Department’s wviews, end fm""
for youy interest in antitruet anforcemant.
Sinceswly,
Andrew Yols

Msictant Attorney Ganeral

9 /9 #:0953/0¥1/9W0 “NOLLVTIS |U31/0D0/SHHA: NVZT:01: 88-62-C tAH IN3S
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TO: Josh Gotbaum cc: Jim Jukes
Elena Kagan Jim Murr
Sherman Boone Richard Turman
Don Gips Jill Pizzuto
Bruce Lindsey
Peter Jacoby
Sally Katzen U |
FROM: Ingrid Schroeder QGG/V
ext. 53883 7.
RE: Justice Letter on Tobacco Antitrust

P, 1/5

Attached is the Justice redraft of the tobacco antitrust letter. This redraft
includes changes/edits requested by DPC (Kagan) and HHS.

on p:

The paragraph that is marked'is the subject of an HHS appeal to DPC.
HHS would prefer that this paragraph take out all support for an antitrust

exemption and read as follows:

"The Department is skeptical about the need and desirability of an antitrust
exemption to permit tobacco product manufacturers to coordinate their advertising

and marketing in order 1o direct them away from minors. Such an exemption would
not be necessary if other provisions included in court orders as part of the settlement
or elsewhere in the legislation were sufficient to ensure that advertising and
marketing would not be directed at minors."

Since we need to clear this letter tonight (for a S. Judiciary hearing
tomorrow) we will need your comments ASAP. Please call me at
ext. 53883 with any comments or changes to the letter.

Will keep you posted on the outcome of the appeal.
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U.8. Departmst of Jusilce
Office of Legislative Affairs

Office of the Asstamnt Artorasy Geacrol Waskington, D,C. 2050

Tha Honorable Michael DaWine
Chairman, sunhcommittee on Antitrust,
Business Rights, and Competition

Commlittee on the Judiciary

United States Senates

Washington, DC 20510

Dear Mr. Chajirman:

In response to your and Senator RKohl's request, this letter
contains the Department of JustLlce’s evaluation of the proposal
to create an antitrust exemption for tobhacco product
unanufacturnrs as part of tobacco legislation ¢wrrently under
congideration. Although our evaluation 1s necessarily
preliminary and is subject to revision as consideration of
tobacco legislation progresses, the daneral principles axpressed
herein are likely to be applicable to any tobacco legislative
proposal that includes an antitrust avemption. An identical
reply letter has been prepared and sent to Senator Kohl,

The American economy is based on free-maxket principles. In
eseences, busincenses generally are frea Lu chivose the products and
gervicaa they will offer and the prices they will charge. At the
same time, individuals urae free tc choose the products and
sarvices they will purchase, taking into account the prices
charged for such goods and sexrvices. Competition among
businesses, sach attempting to ba successful in selling its
products, leads to tha best quality products, the lowest prices
and the highest level of innovation.

The antitrust laws ara designed te prevent thip freedom of
choice from being undermined through anticompetitive means.
Thosm laws mnsure that businesscs will not stifle l._umptet.ition to
the detriment of consumers.

The importance of antitrust to our economy has been
recognized numerous tiues by the Supremé Court. The Court has
stated that price agreements are illegal under the antitrust laws
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The Honorable Michael DeWine
United Statas Senate
Pagea 2

becauze thay are a threat to "the central nervous syslem of the
economy,” United States v. Socony~-Vacuum 0il Co., 310 U.S. 150,
226 n.59 (1940), and thalL Lhe antivrust laws represent
"fundamental national econemic polley.* Carnation Co. v. Pacific
westbound Conferenca, 383 U.S. 213, 218 (1966). The words of the
Court that perhaps best express the true importance of the
antitrust laws are the following: "Antitrust laws in general, and
the Sherman Act ir particulax, are the Magna Carta of frea
enterprise. They are as important to the presarvation of
econonmiec freedom and our free anterprise system ag the Bill of
Righta ig to the preservation of our fundamental personal
freadoms . Unitaed Statss v. Topce Ascoclates, Inc., 405 U.S.
586, 610 (1972).

Bacause of the importance ¢f the antitrust laws to the
natiovn’s economic policy, exceptions to the antitrust laws should
be made very sparingly. Antityust exemptions should be enacted
only in rare instances in which the fundamental free market
values underlying the antitrust laws are outwelghed by a
paramount policy objectlve. We realize that the basic goals of
the antitrust laws and the critical effort tn reduce youth
smoking through significant price increases in %obacco preducts
are somewhat in tension. Yat efforts to reduco amocking through
modifications in the antitrust laws must make certain that such
nmoedificatione arc carcfully and narrowly crafled Lo avold
unintendsd adverse consequences.

We belleve that scme of the proposed antitrust exemptions
likely will have Just such unintended conseguences. As we
understand it, the principal antitrust exemptions for tobacco
product manufacturerg that have been mentioned as possibilities
include: an exemption for price-fixing. an exemption for
dealing= with distributors and retailers, and an exemption for
coordinated advartiszing. Such antitrrust exemptions might bc
gppropriate if it could be demonstrated that, without such
axamptions, enforcement of the antitrunt laws would prevenL
conduct that is necessary to further the objective of reducing
the incidence of tobacee use among minorsy,

in the Deportment ‘s vliew, an antitrust exemption i® not
nesded to enable tobaceo product manufacturers to raise the price
of tobaccy pruducts in order to decrease demand for them among
minors, or to finance any government education or health programs
designed to curtail tobacco use and alleviate its adverse health
aeffects. These objectives can be advanced to the same sxtant by
means that do not permit the tobacco companias to sngage in
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Tha Honorable Michael DeWine
United States Senate
Paga 1

conduct that, but for an exemptlon, would vieolate the antitrust
laws. Fox example, lmposing an assegsment againat tobacco
companies, as some have proposed, would have effects on both
price and demand. Once the amount to be assegsed against the
tobacco companies were set, the tobacco companieg would pass the
costs of the assessment through the marketing chain to their
consumers. Unlike an antitrust exemption fnr price-fixing, which
could have the perverse affect of increasing the profits of the
tobacco companies at the expansa of consumere who are azddicted to
tobacee, such an asgessment would achieve the desired price
inorease for tobacce producta without further en:ichlng che
tobacce companlies as a result,

n‘aﬁu£¢+pfvﬂs
The Department also believes that an antitrus exemption is
nol needed so that tobacco producte’ ght act

collactively to guard against the poss bilzty of dlstrzbutnra and
retailers undarmining efforts te limit the extent to which minors
are exposed to tobacco products., Adeguate compliance among
distributors and reteilers with any legal regquirement that they
make tobacco products less acceasibla to minors can be enforccd
directly by federal, state, and local govexrnmments. Moreover, if
legirlatinn provides sufficient incontives for individuel Lobacuo
product manufacturexs to salas of their tobacce
producte to minora & » manufacturers can be
expected to take eteps on their own to ensure cooperation by
their distributurs and ratailers./ 'hera should be noc need for
the type of coordinated conduct ng manufacturers that might
violate cthe antitrust laws. Omn T in el ke veduu—

The Department 18 more receptive to the posgibility of an
antitrust exemption allowing tobacce product manufacturers to
engage in coordinated advertising and marketing -- although the
Dapartment still would want to examine the depirgbilicy of such
an exemption closely in the context of the overall legislation.
Stieh an examptien might not be necessary if collier provisions in

>%’ court orders or legislation were sufficlent to ensgure that
advertieing and marketing progreuns were suitably restricted. If
such meagures are not fully available, however, a limiced
ontitrust exemption lnlght be appropriate to further the
overriding geal of reducing\tobacco use by minors. Any such
sxemplion would nesd to drafted narrowly ané carefully so as
to minimize the riesk that it could be used to cloak
anticompetitive collaboyation by tobacco marufacturers beyond
L\ that necessary to achisve that overriding goal. .h&

we e “"‘YWM‘J\ At ta ‘E.H/“’"U fo MJM(}_'
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Some have attempted to answar the concernsg regarding the
ocreation of antitrust exemptions by sugyestlng that legislacien
should provida that exempticns for particular conduct will be
vonditioned on ad ho¢ Justice Department approval. We strongly
urge you not to pursue such an approach, which would take the
Departmant outside its traditional law enforcement role and turn
it into a requlatory body. That would reguire the eareation of a
entirely new regulatory apparatug within the Antitrust Division
and raise a host of questlons regarding such important
consideratioris as procedural due process, and it ¢ould
signifimantiy increase the Antitrust Division’s need fou
regources and risk distracting it from its law enfoxcement
migsion.

We realize Lhat antitrugt is just one ot many important
policy factors Congress must conslder in developing effective
legislation to deal with the health problems associated with
tobacco uss. If, notwithstanding our concerns, you should decide
to move forward with consideration of antitrust exemptions, the
Department would be pleased to work with you in crafeting them ac
narrowly and praecisely as possible to achieve their purpose
without creating unnecesaary anticompatitive affcets.

The Offlice of Managenmant ond Budget advises Lhat from rthe
standpoint ©of the Administration’s program there is ne objection
te the submimsion of this repurt.

Thagk you for your interest in the Department’'s viaws and
for your support of federal antitrust enforcement.

Sincerely,

Andrew Foisg
Asgistant Attorney General
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Dear Chairman DeWine: ce: Davil Oy
. QLA

In response to your and Senator Kohl’s request, this letter contains the
Department of Justice’s evaluation of the proposal to create an antitrust exemption
for tobacco product manufacturers as part of the tobacco settlement legislation
currently under consideration. Although our evaluation is necessarily preliminary
and is subject to revision as consideration of the overall tobacco settlement
legislation progresses, the general principles expressed herein are likely to be
applicable to any tobacco settlement legislative proposal that includes an antitrust

exemption.

The American economy is based on free-market principles. In essence,
businesses generally are free to choose the products and services they will offer and
the prices they will charge. At the same time, individuals are free to choose the
products and services they will purchase, taking into account the prices charged for
such goods and services. Competition among businesses, ¢ach attempting to be
successful in selling its products, leads to the best quality products, the lowest prices
and the highest level] of innovation.

The antitrust laws are designed to prevent this freedom of choice from being
undermined through anticompetitive means. Those laws ensure that businesses will
not stifle competition to the detriment of consumers,

The importance of antitrust to our economy has been recognized numerous
times by the Supreme Court. The Court has stated that price agreements are illegal
under the antitrust laws because they are a threat to "the central nervous system of

the economy," United States v, Socony-Vacuum Qil Co., 310 U.S. 150, 226 n.59

(1940), and that the antitrust laws represent "fundamental national economic

policy.” Camation Co. v. Pacific Westbound Conference, 383 U.S. 213, 218 (1966).

The words of the Court that perhaps best express the true importance of the antitrust
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laws are the following: "Antitrust laws in general, and the Sherman Act in particular,
are the Magna Carta of free enterprise. They are as important to the preservation of
economic freedom and our free enterprise system as the Bill of Rights is to the
preservation of our fundamental personal freedoms."” United States v. Topco
Associates, Inc., 495 U.S. 596, 610 (1972).

Because of the importance of the antitrust laws to the nation’s economic
policy, exceptions to the antitrust laws should be made very sparingly. Antitrust
exemptions should be enacted only in e*eeeéiﬂ-glﬁre instances in which the
fundamental free market values underlying the antitrust laws are eompelingly —°—
outweighed by a eleary paramount policy objective. Even in those instances, any
antitrust exemption must be carefully and narrowly crafted to address that objective

in the least anticompetitive method available.

Having these general principles in mind, the Department has evaluated the
various antitrust exemptions currently under discussion in connection with the
proposed tobacco settlement legislation. As we understand 1t, the principal antitrust
exemptions for tobacco product manufacturer conduct that have been mentioned as
possibilities are an exemption for price-fixing, an exemption for dealings with
distributors and retailers, and an exemption for restricting advertising. Such
antitrust exemptions might be appropriate if it could be demonstrated that, without
such exemptions, enforcement of the anfitrust laws would prevent conduct that is
- necessary to further the objective of reducing the incidence of tobacco use among

Mminors.

In the Department’s view, an antitrust exemption is not needed to enable
tobacco product manufacturers to raise the price of tobacco products in order to
decrease demand for them among minors or to finance any government education or
health programs designed to curtail tobacco use and alleviate its adverse health
effects. These objectives can be achieved without permitting the tobacco companies
to engage in conduct that, but for an exemption, would violate the antitrust laws --
by imposing an assessment agamst tobacco compames as some have proposed.

against the tobacco compames 1s set, the tobacco companies will pass the costs of
the assessment through the marketmg cham to thelr consumers. Any-ﬁmber—L
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exemption for pricgfixing, which could have the perverse effect of increasing the
profits of the tobatco companies at the expense of consimers who are addicted to
tobacco, these-measures would achieve the desired pricg increase for tobacco
products without further enriching the tobacco compani¢s as a result.

legislation provides sufficient incentives for tobacco prod
ensure that sales of their tobacco products to minors decl

The Department is also-skeptiegiabout-the desitability
exemption to permit tobacco product manufactarers to cqordinate their advertising ; . W
and marketing in order to direct them awa¥ from minors/ Such an exemption we&l@

not be necessary if restrictiprs on advertising and mmwdm "
minors were jneltided in court ordefs as part of the settlement, if<onstitutionally

permissjblé government restrigtions on such advertising and marketing were | s Higizabhy
inclyded in the legislation, oif the legislation gave the tobacco manufacturers/ ﬂ:mﬂ

igdivi ient’incentives to direct their advertising and marketing away from
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overriding-goalof reducing bacco use by mimors/a limited antitrust exemption

might be appropriate, Any guch exemption should be drafted narrowly and carefully

so as to minimize the }gk that it could be used to cloak anticompetitive

collaboration by tobacco Jnanufacturers beyond that necessary to achieve that

overriding goal. 1 veduci
b c\m—% e ov u‘riJiMs ?oﬁ-! ')] w Ulﬂ
bbacce uve Ly wminavs.

Some have attempted to answer the concerns regarding the creation of

antitrust exemptions by suggesting that legislation should provide that exemptions
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for particular conduct will be conditioned on ad hoc Justice Department approval.
We strongly urge you not to pursue such an approach, which would take the
Department outside its traditional law enforcement role and tum it into a regulatory
body. That would require the creation of a entirely new regulatory apparatus within
the Antitrust Division and raise a host of questions regarding such important
considerations as procedural due process, and it could significantly increase the
Antitrust Division’s need for resources and risk distracting it from its law
enforcement mission.

I realize that antitrust is just one of many important policy factors Congress
must consider in developing effective legislation to deal with the health problems
associated with tobacco use. If; 1 t you should decide to
move forward with consideration of antitrust exemptions, the Department would be
pleased to work with you in crafting them as narrowly and precisely as possible to
achieve their purpose without creating unnecessary anticompetitive effects.

Thank you for your interest in the Department’s views, and for your interest
in aptitrust enforcement.

TOTAL P.BS
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‘Wnited States Department of Justice

Antitrust Division

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001
Fax Number: 202-616-7320
Voice Number: 202-514-2410

The information contained in this facsimile is government privileged and confidential information intended only for the use of the
addressee(s) listed on this coversheet. If the reader of this message is not the intended recipient(s). you arc hereby notified that any
dissemination, distribution or copying of the telecopy is strictly probibited. If you have received this facsimile inh error, please
immediately notify the sender at the telephone number listed on this coversheet and the original facsimile must be retumed via the United
States Postal Service to the address above. Thank you.
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Enclosed for your review is our response to Senators DeWine
{(Antitrust Subcommittee Chairman) and Kohl (Ranking Minority on
Antitrust Subcommittee) regarding their request for our views on
the need for antitrust exemptions in tobacco settlement
legislation. We would like to send a response to them next week.
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DRAFT 8

Dear Chairman DeWine;

In response to your and Senator Kohl’s request, this letter contains the
Department of Justice’s evaluation of the proposal to create an antitrust exemption
for tobacco product manufacturers as part of the tobacco settlement legislation
currently under consideration. As a preface to our evaluation, let me note that it is
necessarily preliminary, and the analysis contained herein is subject to revision as
consideration of the overall tobacco settlement legislation progresses. Having said
that, it is also important to note that the antitrust laws are crucial to the effective
functioning of the American economy and the general principles expressed herein
are likely to be applicable to any tobacco settlement legislative proposal which has
as one of its parts an antitrust exemption.

The American economy is based on free-market principles. In essence,
businesses generally are free to choose the products and services they will offer and
the prices they will charge. At the same time, individuals are free to choose the
products and services they will purchase, taking into account the prices charged for
such goods and services. The antitrust laws are designed to prevent this freedom of
choice from being undermined through anticompetitive means.

Competition among businesses each attempting to be successful in selling its
products, leads to the best quality products, the lowest prices and the highest level
of innovation. The antitrust laws ensure that businesses will not stifle this
competition to the detriment of the consumner.

The importance of antitrust to our economy has been recognized numerous
times by the Supreme Court. The Court has stated that price agreements are illegal
under the antitrust laws because they are a threat to "the central nervous system of

the economy,” United States v. Socony-Vacuum Ojl Co., 310 U.S. 150, 226 n.59
(1940), and recognized that the antitrust laws represent "fundamental national



JAN-16-1938 1@8:39 FROM US DEFT JUSTICE RAG TO AATHIASESS42 P.24

economic policy." Carnation v ' estbound Conference, 383 U.S. 213,
218 (1966). The words of the Court that perhaps best express the true importance
of the antitrust laws are the following: "Antitrust laws in general, and the Sherman
Act in particular, are the Magna Carta of free enterprise. They are as important to
the preservation of economic freedom and our free enterprise system as the Bill of
Rights 1s to the preservation of our fundamental personal freedoms." United States

v. Topco Associates. Inc., 495 U.S. 596, 610 (1972),

As a consequence of the importance of the antitrust laws to the nation’s
economic policy, exceptions to the antitrust laws should be made exceedingly
sparingly. Indeed, antitrust exemptions should be enacted only in exceedingly rare
instances in which the fundamental free market values underlying the antitrust laws
are compellingly outweighed by a clearly paramount policy objective. Even in those
exceedingly rare instances, any antitrust exemption must be carefully and narrowly
crafted to address that objective in the least anticompetitive method available.

Having these general principles in mind, the Department bas evaluated the
various antitrust exemptions currently under discussion in connection with the
proposed tobacco settlement legislation. As far as we can determine, the pnncipal
antitrust exemptions for tobacco product manufacturer conduct that have been
mentioned as possibilities are an exemption for price-fixing, an exemption for
dealings with distributors and retailers, and an exemption for restricting advertising.

Such antitrust exemptions might be appropriate if it could be demonstrated
that, without such exemptions, enforcement of the antitrust laws would prevent
conduct that is necessary to further the objective of reducing the incidence of
tobacco use among minors.

In the Department’s view, an antittust exemption is not needed to enable
tobacco product manufacturers to raise the price of tobacco products in order to
decrease demand for them among minors and to finance any government education
or health programs designed to curtail tobacco use and alleviate its adverse health
effects. It appears that these objectives can be achieved without enabling the
tobacco companies to violate the antitrust laws -- by imposing an assessment against
tobacco companies, as some have proposed. Once the needs
are determined and the amount to be assessed against the tobagto companies is set,
the tobacco companies will pass the costs of the assessment thitough the marketing
chain to their consumers. Any further increasc in prices degired in order to reduce
tobacco use could be achieved directly by increasing fedegal and state excise taxes

T‘L\fltc Lu.aH'L—
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on tobacco products or indirectly by[individuauﬂpenalizing each firm for excessive ) ce-ty-co
consumption of its products by minors. Unlike an antitrust exemption for price Tenathes
fixing, which could have the perverse effect of increasing the profitability of the

tobacco companies at the expense of consumers who are addicted to tobacco, the

measures outlined above would achieve the desired price increase for tobacco

products without further enriching the tobacco companies as a result.

The Department also believes that an antitrust exemption is not needed in
order to enable tobacco product manufacturers to ensure that their distributors and
retailers do not undermine the objective of reducing use of tobacco products among
minors, If, as some have suggested, Each tobacco product manufacturer is made er-ly—<o
subject to significant penalties to the extent that sales of its own tobacco products to Teualhior
minors do not decline satisfactorily, |that will create sufficient incentive for each
manufachurer to take steps on its own to instill cooperation in its distributors and
retailers. There will be no need for the type of coordinated conduct among
manufacturers that might violate the antitrust laws. And in any event, compliance
among distributors and retailers with any legal requirement that they make tobacco
products less accessible to minors can be enforced directly by federal, state, and
local governments.

Nor does the Department curtently believe an antitrust exemption is needed
to enable tobacco product manufacturers to coordinate their advertising and _l
marketing to direct thern away from minors. Some have raised concerns that if

advertising restrictions are enforced by government, they might be challenged under

the First Amendment. According to this view, in the event of a successful

constitutional challenge, the manufacturers would be left to "enforce” the advertising
restrictions themselves. Individual manufacturers might find it difficult to restrain
themselves, the argument goes, without some assurance that their competitors were
similarly restraining themselves rather than stepping into the vacuum to increase

their own sales to minors. But such an agreement among the manufacturers, it is

feared, would be subject to challenge under the antitrust laws. '

But this is another objective that apparently can be achieved without creating
an antitrust exemption. Even assuming that government enforcement of advertising -
restrictions proves to be impermissible under the First Amendment -- a questionable
assumption, given the restrictions against cigarette advertising that have already
withstood cpnstitutional challenge, see, e.g., Penn Advertising of Baltimore, Inc. v,

ayor ity C il of Balti , 63 F.3d 1318 (4th Cir. 1995), cert. denied,
117 S.Ct. 1569 (1997) — each tobacco product manufacturer would make its own

nat W.a,u\, —chada with oLC
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calculation of the costs and benefiis of directing its advertising away from minors.

And if each manufacturer faces stiff penalties for failure to reduce use of its own ] €-by-eo
tobacco products by minors, it should have ample incentive to curb its advertising pevalkies
directed at minors without the need to collaborate with its rivals.

In fact, relying on coordination among tobacco product manufacturers to
achieve the objective of reducing advertising directed at minors, in the absence of
sufficiently high penalties directed at each manufacturer individually for its own
products, likely would prove elusive, because the success of even the collusive
approach would still depend on the manufacturers’ incentives to reduce sales to
minors. In short, the penalty probaply is needed to achieve the objective in any l&w us™
event. The antitrust exemption is ¢f little import -- except for unintended do oot
competittve harm 1t might cause. w\v ~Tuyie doteny Tis b
Y My e Thany Y. --—-—j
Some have attempted to answer the concerns regarding the creation of
antittust exemptions by suggesting that legislation provide that exemptions to
particular conduct be conditioned on ad hoc¢ Justice Department approval. We
strongly urge you not to pursue this approach, which would take the Department
outside its traditional law enforcement role and turn it into a regulatory body. This
would require the creation of a entirely new regulatory apparatus within the
Anttrust Division, and raise a host of questions regarding such important
considerations as procedural due process, which could significantly increase the
Antitrust Division’s need for resources as well as risk distracting it from its law
enforcement mission. If Congress deems such a regime to be required, it more
appropriately should be placed in a regulatory, not law enforcement, agency.

I realize that antitrust is just one of many important policy factors Congress
must consider in developing effective legislation to deal with the health problems
associated with tobacco use, and if you should decide to move forward with
consideration of antitrust exemptions, the Department would be pleased to work
with you in crafting them as narrowly and precisely as possible to achieve their
purpose without creating unnecessary anticompetitive effects,

Thank you for your interest in the Department’s views, and for your interest
in antitrust enforcement.

TOTAL P.B6
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October 31, 149%7

Hatch

United States Senateor

Chairman, Committee on the Judiciary
United States Senate

& Washington,

D.C.

10610-6275

Dear Senator Hatch:
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At the October 29, 1997 hearing of the Subcommittee on
Antitrust, Business Rights and Competition, you asked for Philip
Morris's estimate of the retail price of cigarettes in 2002 and
2007 that would result if the national tobacco settlement as
proposed on June 20 were enacted inteo law.

Philip Morris’s estimate is that the retail prices of
cigarettes will rise in nominal terms by an absclute minimum of

$1.20/pack by 2002 and $1.52/pack by 2007,

of 66% and 84% respectively over present average prices.
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reflecting increases

In real terms, i.e., expressed in 1997 dol!ars. the retail
price increases will be a minimum of $1.06/pack in 2002 and

refleeting increases of 58% and 65%

$1.19/pack in 2007,

regspectively.
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The retail price structure is set forth balow:

($/pack) August
1997 2002 2007

On-going Settlement® -— 0.72 0.83
Industry Price? 0.83 0.97 1.13
Federal Excise Tax® 0.24 0.39 0.39
State Excise Taxes 0.33 0.33 0.33
Trade Har?in . ) 0.34 Q.48 0.51
Sales Tax : 0.08 0.13 0.15

Total 1.82 3.02 3.34
Increase Versus
August Retail Price

$ 1.20 1.52

% 65.9% 831.5%

Pnilip Morris believes that the foregoing estimates are
conservative as they exclude the following:

s any increases in state excise taxes which have historically
risen at an annual rate of approximately 5%.

a any price increase to reflect the imposition of surcharges
that would result from failing to meet specified youth smoking
incidence reduction targets.

e any price increases to reflect the industry’s obligations with

.regard to defense costs and those judgment or settlement costs

which remain the ob11qation of the industry and plaintiffs’
attorney’s feas.

Finally, in the estimate, the wholesaler and retailer
margins expreased as a percentage of retail price are projected

to decline from a prevailing level of 19% to 16% in 2002 and 15%
in 2007.

The Philip Morris estimate may also be &ompared with the
estimates of Wall Street analysts who are projecting retail price

‘ feflects an-going payments inflated at the minimum escalator of 3%.

? Assumes industry price will increase by an annuval inflatien rate of 2.5%.
1 Reflects an increase in the federal exciss tax of $0.10/pack in 2000 and
50.15/pack in 2002.
¢ Raflects prevailing mational average tax of 4.7%.
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increases in real terms, i.e., expressed in 1997 dollars, of
batween 5$1.10/pack and $1.18/pack by 2002 and $1.50/pack and
$2.02/pack by 2007. Thus, according to these analysts, the terms

- of the proposed national tobacco resolution, as they currently
stand, would increase the real retail price of cigarettes by up
to 65% in 2002 and 111% by 2007.

At the same hearing you also requasted our proposed language
for the antitrust exemption. I am enclosing our proposed draft .
language for such an exemption,

Please lot me know if I can be of any further assistance.

Sincerel

AT

MGK/tv Mey#® G. Koplow
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SRC. §02. LIMITED ANTITRUST EXEMPTION,

(s) Tho foderal agtitrust laws and smy similar faw of any Stato shall net
spply to any joirg diseussion, cansidaretion, revicw, action or agreament by or
smorg ey participating manufactiurers, or axy individnals acting oa bebalf of any
pasticipating manufacenrexs, for the purposes of, and limited to —

(1)  eokexing into the Protocol or » Consent Decres;

(2) refusing to deal with a distributor, retaller ar othur saller of
wobacco products that disuibutes mach products for sale t, of offers for
ﬂwmmmnwmmmwﬂﬁnmm
comply with spplicsble roquiresnents of ths Act, the Protoool o7 the
Cmmnuus:u‘

(3)  submitting an spplication relating to, eotering into, o
complying with ar otherwise carrying out the tesms of any plan ar
program that has been approved upder subseetion (b) of this section
(®  The Aomey General of the Usitod Statea is authiorized to approve

upon applicstion of ose af More participating mamifacturers plans or progrRes
nﬁm&ﬁdb&wopdmhbyuﬂmpm Prior to approving axy
much plan or progrem, the Attornsy Geneal shall determine that approval is
wuumammtum&mmummmmwm
perzous and will pot have the effiect of unduly restraining coptpetition. Aay such
application shal) be spproved ur disspproved in writing within 90 dayw from the
date of sulumission to tho Atsarney Oeneral. Upon written withdrewal by the
Atorucy Censrl of mry spproval hercunder, the provisions of parsgraph (a)(3) of
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this sootion shall not apply to any subsequent act or amission to act by reason of

such spproval.
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October 29, 1897

The Honorable Janet Reno
Attorney General

U.S. Department of Justice
10th and Constitution Ave., NW
Washington, DC 20530

Dear General Reno:

As you Know, the proposed global tobacco settlement includes a
provision grancing broad antitrust immunity to the tobacco industry.
Currently, the Subcommittee on Antitrust, Business Rights and
Competition is éc the process of determining whether an antitrust
exemption is actually required to help meet the goals of the propocsed
agreement and, if so, how that exemption should be crafted. We are
very concerned that the draft immunity provision has thus far received
little attention and that, while a carefully crafted proposal is
something of which we could all be proud, the failure to develop
appropriate language could result in a final product that all of us
end up regretting for decades to come.

For that reason, and given the Justice Department’s expertise in
this area, we raquest that you instruct the Antitrust Division to
undertake an analysis of the competitive impact of the proposed
exemption. As part of this analysis, we ask that the Division
determine whether any such immunity is necessary and, if you conclude
that it is, provide us with statutory language that you believe is
appropriate. In order to incorporate your ideas in any legislation to
be introduced, we request that the Division complete its work within
sixty days. We also request that you ensure your analysis has the
involvement of the President, whose support will be crucial to any
bipartisan solution.

Thank you for your consideration of this important matter.
Please feel free to call usg with any additional questions or concerns.

%&W
MIKE DeWINE HERS KOHL
Chairman Ranking Member

Antitrust, Business Rights
and Competition Subcommittee

SinceTe Y,

cc: DPresident William Jefferson Clinton
Joel Klein,! Assistant Attorney General
Bruce Reed, Domestic Policy Adviser
Donna Shalala, Secretary of Health and Buman Services
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SPECIAL ANALYSIS
Price Fixing in Smoke-Filled Rooms

One of the major goals of antitrust policy is to prevent companies from getting
together to fix prices. In most cases, such behavior is illegal irrespective of any
potential mitigating circumstances (such as achieving greater production
efficiencies). But some antitrust expem worry that the pending tobacco settlement
might relax this constraint.

Competition versus collusion. Even'in highly concentrated industries, where prices
may be higher than would prevail under perfect competition, rivalry among firms and
the illegality of explicit collusion téjld to keep prices below the level that would
maximize overall industry profits. In the tobacco industry, for exarple, two firms
account for about three-quarters of U.S. sales, with three other firms accounting for
most of the rest (see chart). Gross profit margins in the industry are high, accounting

Market Shares, 1995 _ for about 30 to 35 cents of the $1.85 price
> _;9;‘ AR ' of a pack of cigarettes. More intense
Phifip Morris ”’““ % price rivalry among existing firms or the
entry of new firms into the market would
probably squeeze these margins and push
prices (net of excise taxes) closer to
production costs.  Nevertheless, the
current market price appears to be far
below the price that would maximize
overall industry profits.

Lﬁgml

Lorillard

How high can they go? Statistical evidence suggests that consumers would reduce
purchases of cigarettes by about 4 percent in response to a 10 percent increase in
price. Faced with such “inelastic’ demand, the industry could increase profits by
raising prices: The gain in profits on the cigarettes it continued to sefl would more
than offset the loss in profits resulting from selling fewer cigarettes. Over time,
consumers would probably demonsirate a greater price responsiveness as fewer
people take up smoking and more people quit. At some point, further increases in
prices would be unprofitable because the losses from reductions in quantity sold
would offset the gains from higher prices. One economist has calculated that the
profit-maximizing price is at least $4.00 a pack, but it could be higher than that. In
short, if firms were free to collude; they would have an incentive to raise prices
substantially.

Implications. In general, the antltrust laws forbid collusion to fix prices because
higher prices increase industry profits at the expense of consumer welfare and
economic efficiency. In the case of cigarettes, however, higher prices further the
social policy goal of reducing smoking. The tobacco settlement does not give the
companies carte. blanche 1o raise prices, but it does illustrate how two desirable
public policy goals can come into conflict.

Waeekly Economic Briefing . 3 July 18, 1997
~DRAFT-  July-17, 1997 1:53PM -DRAFT--

3568 SbE cBc B30 ch:pbl  A66T-41-TNr




TO\-cu.co rwtHiuaea T —

DEPARTMENT OF JUSTICE anthugr
Antitrust Division

JOEL I. KLEIN
Assistant Attorney General

Main Justice Building
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July 29, 1997

Bruce Reed

Domestic Policy Council
The White House

OEOB, Room 216
Washington, D.C. 20500

Re: Tob lemen
Dear Bruce:

It was good to talk to talk to you about the tobacco
settlement, and I look forward to working with you on these
issues in the future.

As you know, some of our economists prepared a memorandum a
few weeks ago outlining our preliminary thoughts on a number of
issues. For obvious reasons, one point that I want to highlight
is our concern about the proposed antitrust exemption.
Ordinarily, of course, we are very reluctant to support
exemptions from the antitrust laws. Those laws embody important
principles that should be generally and widely applied and any
exemption always makes the next one eagier. Insofar as antitrust
laws may prevent the tobacco companies from enhancing their
profits by anticompetitive conduct, their continued application
might be especially desirable in these circumstances.

To be sure, if there were overriding public health
considerations that could be served only, or most efficiently, by
a limited relaxation of ordinary antitrust principles, a narrow
exemption might be worth considering. I am not confident,
however, that a simple desire to reduce tobacco consumption by
increasing cigarette prices merits an exemption here. Cigarette
price increases might best be achieved by some form of excise tax
or other penalty that would reduce consumption without enabling
the tobacco companies to profit from increased prices. If such
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alternatives are not available, and it is thought desgirable to
permit the tobacco companies to coordinate their behavior in
order to raige prices or otherwise to further public health
objectives, we would urge that any antitrust exemption be drawn
as narrowly and precisely as possible so as not to permit more
anticompetitive behav1or than necessary to achieve those
objectives.

I look forward to discussing this and other issues at your
convenience.

cc: Larry Summers
Janet Yellen
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August 29, 1997

Mr. Bruce Reed

Assistant to the President for Domestic Policy
The White House

Washington, D. C. 20500

Dear Bruce:

I wanted you to be aware that the Congressional Task Force on Tobacco and Health has
written Chairman Pitofsky of the Federal Trade Commission, requesting an analysis of the
potential economic impact of the proposed tobacco settlement on cigarette prices. As you will
see in the attached letter from the Task Force, they have requested that we provide the analysis
by September 15, 1997.

Jodie Bemstein, the FTC Director of Consumner Protection and I would welcome a brief
meeting, or at least a phone conservation with you about this matter and a general discussion of
FTC activities on tobacco. Elizabeth Drye of your office, informed us that White House
Counse] recommended that the FTC not participate in the White House “working group” on the
tobacco settlement... but I feel it is important that you are aware of our activities.

If a brief mecting is possible or if a phone call works out better for you, please contact
me on 202/326-2468. Jodie Bernstein ¢an be reached on 202/326-3430.

‘Thanks for your attention. Jodie and I fee! strongly that you should know what
Commission activities are ongoing and I look forward to hearing from you.

With every good wish.

' ) _

Lorraine C. Miller, Director
Office of Congressional Relations
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EBsshington, B.<. 20515
August 1, 1997

The Honorable Robert Pitofsky

Chsirman

Federal Trade Commission

Sixth Street & Pennsylvania Avemme, N.W,
Washington, D.C. 20580

Dear Chairman Pitofsky,

As you are aware, the proposed comprehensive seitlement with the tobacco
industry will profouadly alter the competitive structure of the tobacco industry in the
United States, We understand that the Federal Trade Commission has previously
reviewed the potenrigl impact of mergers and other competitive issues in this industry.
In light of your experience with these issues, we are requesting that you provide us with
an enalysis of the potential economic impact of the proposed settlement on cigarette
prices, industry profits and government revenues, Such an analysis would be of great
assistance 1o Us in our review of the proposed settlernent, We request that you provide
us with the requested analysis no later than September 15, 1997.

Sincerely,
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